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MESSAGE OF GOVERNOR E. M. McCOOK, 


DELIVERED TO THE 


LEGISLATURE OF COLORADO, 


January 8d, 1872. 


iee 


Fellow Citizens of the Council and House of Representatives : 


Since my last message to your Legislative Body, the Ter- 
ritory has enjoyed a degree of peace, good order and prosper- 
ity unexampled in our past history. All portions of the 
Territory have felt the quickening influences of fresh devel- 
opments and new energy; and through the mercy of a kind 
Providence we have escaped those calamities which have vis- 
ited other portions of our common country. 

It will be your high pr ivilege during the present session, 
not only to preserve by wise legislation the standard of pro- 
gress we have reached, but also to still further foster and 
encourage those agencies which have built up the fortunes and 
prosperity of our people. 


IMMIGRATION, 


I desire to call your attention ta a recommendation em- 
D plañ. 
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bodied in my last message to the Legislature, suggesting that 
some provision be made for the publication and dissemination 
of all statistics relative to our soil, climate, and productions, 
which may be valuable to those seeking information, with a 
view to emigration. L am prepared now to recommend that 
the Legislature go still further, and immediately provide for 
the appointment of a commissioner or commissioners, whose 
duty it shall be to make every effort to induce immigration to 
the Territory, and suitably provide for the immigrants after 
reaching here. The plan for this organization need not be either 
acomplicated or an expensive one; but no matter what amount 
of labor and expense may be involved, if the encouragement 
of immigration has become a necessity, that necessity must be 
recognized and provided for. i 


Now, more than ever, do we need an immigrant ail system, 
thoroughly organize l on such a basis as will attract to our 
Territory a population that. will develop the resources with 
which nature has so bountifally endowed us; and now, more 
than heretofore, will it be necessary for us to make every cffort 
to secure our proportion of the immigration seeking new homes 
in America; for we have earnest and intelligent competitors, 
not only in the States and Territories of the northwest, but 
in those of the south, whieh, like Virxinia and North Carolina, 
have at last awakened to the necessity for making vigorous 
and well-direeted efforts to induce immigration to their States, 
and are using sneh influences as they ean command, to secure a 
portion of the immigration that has heretofore heen exclusively - 
absorbed by the west. 


The question of immigration, and hew to dispose of the 
immigrant after reaching our shores, though always import- 
ant, has, since the last session of your body become a subject 
of deep national interest and universal discussion. At a cun- 
vention held in Indianapolis last winter, in which almost 
every state and territory in the Union was represented, and in 
Which T had the honor to represent your Territory as a del- 
gate, measures were inaugurated by which abu e~s „merted 
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with our present immigrant system were brought to the atten- 
tion of the President and Congress of the United States, and 
the President has recognized the importance of affording these 
people additional information and protection, by calling the 
matter to the attention of Congress in his recent annual mes- 
sage, and asking for some legislative action in their favor. 
Should this wise recommendation be acted upon, as it doubt- 
less will, the result must be a large and immediate increase 
in the number of immigrants seeking homes in the United 
States, and unless we make prompt and vigorous efforts now 
to induce a portion of this immigration to come to us, it will be 
lost forever; and should the tide once seek another channel, 
we may never again be able to divert it to our own. No doubt 
a great deal has been accomplished through the efforts of 
different colonization societies which havo located in the Ter- 
ritory ; their growth and prosperity have been almost mirac- 
ulous; but if weavish to keep pace with the older and more 
“populous communities around us, we must follow their exam- 
ple, and inaugurate like systems to those which they have 


tested, and found effective in securing additional population. _ 


The superintendent of immigration of the young and vigor- 
ous State of Nebraska, informed me recentiy, that since the 
passage of the law establishing a board of immigration com- 
missioners for that State, their population had increased more 
than fifty per cent., and was still rapidly increasing. With 
such energetic and determined competitors as Kansas and 
Nebraska between us and the east, we will be compelled either 
to follow their example, or so in future the greater portion of 
immigrants seeking homes in this part of the west intercepted 
and appropriate] before they reach our borders. 


z RAILWAYS, 


Since the last meeting of the Legislature four hundred and 


twenty-two anda half miles of railway, owned by five different ` 


companies, have been completed within the Territory, and are 
now stiecessfully operated. I am glad to say that the con- 


. 


-~ ere 


6 GOVERNOR'S MESSAGE. 


struction of each one of these roads has materially added to 
the prosperity of the Territory. 

The completion of a portion of the narrow-guage road, and 
its successful operation for the last two months, has not only 
consummated 2 great public good tothe people of the country 
through which it passes, but it has demonstrated the practica- 
bility of building a system of railways economical in-con- 
struction and peculiarly adapted to the wants of this country ; 
a class of roads that will eventually penetrate to the heart of 
all the best counties which constitute the great mineral belt, 
bringing their base of supplies to the very mouths of the 
mines and giving to the whole of what is now a comparatively 
isolated section cheap transportation and supplies. It has 
already annexed the fertile and productive south to the rest of 
ihe Territory ; and as it is still further pushed forward by its 
projectors, will secure to Colorado, against all competitors, the 
yearly increasing trade of New Mexico and the further south- 
west. 


Tt is certainly a source of congratulation that citizens of 


Colorado have been the pioneers in this novel and most suc- 
cessful enterprise; an enterprise which practically assures the 
future of all portions of our Territory should its maturity 
fulfil the promise of the present. l 


My attention has been called to the fact that controversies 
have arisen between some of the county authorities and certain 
railway companies, in relation to taxes assessed against the 
lands and other property of these corporations. I-hope that 
Legislative wisdom may devise some means by which these 
differences may be equitably adjusted without involving either 
the counties or the companies in a protracted and expensive 
litigation. l) 


`a 


FINANÇES. 
The report of the Territorial Treasurer dated January 28, 
1869, showed the indebtedness and liabilities of the Territory 


to be at that time over $10,000. Since then this indebtedness 
has been paid off, and it gratifies me to be able to state that 
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the Territory is now without debt of any character, and at this 
‘ime has a surplus remaining in the Treasury of $55,104.82. 
I would call your attention to the various suggestions made 
in the report of the Auditor and Treasurer, and also reconi- 
mend that some Legislation be had which will reconcile the 
diserepancies existing between the accounts of those two 
officers, which discrepancies arose in the year 1867, during the 
administration of one of my predecessors, and have never yet 
been satisfactorialy adjusted. I would recommend that the 
Gove.nor be authorized to make an examination at any time 
he may deem necessary for the good of the public service, of 
the books, papers, accounts, and vouchers of any of these 
officers, 
INDIAN AFFAIRS. 

Shortly after the adjournment of the last Legislature, I was 
relieved, at my own suggestion, from further duty as Super- 
dntendent of Indian Affairs, believing as I did that both the 
interests of the people of the Territory, the General Govern- 
ment, and the Indians, would be better subserved by separat- 
ing the offices of Governor and Superintendent as widely as 
possible. Some time afterward, in compliance with instruct- 
ions received from the Secretary of the Interior, I made a 
report to the Commissioner of the general Land office, dated 
September 9, 1871, in which his attention was called to the 
fact, that twenty-seven million, three hundred and twenty- 
two thousand one hundred and seventy and a half acres of 
the territorial area was rendered useless to the Government 
for purposes of sale or settlement, by reason of unadjusted 
Mexican land grants, and the large arca set aside as an Indian 
reservation. ‘This reservation comprises about nineteen mil- 
lion, seventy-seven thousand, one hundred and twenty acres, 
or thirty thousand square miles, while the number of Utes 
who pretend to occupy it will not exceed five or six thousand. 


You can forma better idea of the magnitude of the publie - 


domain within this Territory from which white settlers are 
excluded, when I state that it comprises an area larger than 


t 
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the States of Maryland, Delaware, Massachusetts and New 
Hampshire combined. > 

I think that it would not be improper to Jay this matter 
hefore the President, through legislative action, in the shape 
ofa memorial. If the dirt step towards the civilisation of 
the Indian is to be instruction in tho-esindustrial and agricul- 
tural pursuits which will to some extent civilize and christian- 
ize him, and at the same time relieve the Government from 
the burden of his support, it seems to me that the better way 
to accomplish this desirable end would be to limit him to a 
reservation of reasonable proportions, instead of giving him 
so much country to ream over that she will be encouraged to 
preserve his old nomadic habits, and seck subsistence by war 
and the chase, rather than through agricultural and pastoral 
pursuits. Though the numbers of the Ute tribe are insignifi- 
cant when compared with that of the other uncivilized tribes, 
their reservation is the largest on the continent. While they 
number but about one-fortieth of the Indians under the juris- 
diction of the United States, their reservation comprises more 
than one-fifth of all the lands ~et a-ide for the oreupation of 
the different tribes, which would give to cash head of a family 
among the Uus of Colorado about thirty square miles, or over 
twenty thousand acres of land for his homestead. 

Dering the past year we have been free trom -avage ineur- 
vions, and the Territory has shown the effects of this unusual 
peace by a large increase in wealth, population and prosperity. 

The Secretary of the Interior, in his last annual report to 
the President of the United States, has suggested that all the 
roving tribes be located upon reservations within the limits of 
what is now known a~ the Indian Termtory. Even should 
this eminently sound xecommendation of the honorable Sec- 
retary not be adopted as the future policy of the Government, 
I think it posible to secure a new'treaty with the Utes, either 
greatly reducing the vast area of their present reservation, or 
cle providing for their removal farther south, and outside 
the limits of the Territory, thus opening the whole of their 
(nmre to white settlement. 
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Although not a Paradise, this reservation is as fertile in 
soil and genial in climate as any country I have seen west of 
the Missouri ; and once opened to the miner, I think it will 
prove as rich in gold, silver, coal, copper and iron as any 
other portion of the Territory. 

I would again call your attention to the propriety of asking 
Congress to make some provision for reimbursing those who 
have suffered from Indian outrages. No class of our citizens 
have suffered more deeply, or waited so patiently for redress. 


K ADJUTANT GENERAL. 


I call your attention to the report of the Adjutant General 
and some recommendations which he makes. Although a 
militia law em be found upon the pages of the statute book, 
it is now, and always has been, a dead letter ; and I presume 
that so long as the Territory is sparsely populated, it wi'l be 
impossible to perfect any creditable military organization. I 
Would suggest, however, that the military fund now in the 
Treasury, (the amount which can be ascertained from the 
report of the Auditor), and such as may be hereafter collected, 
be placed at the disposal of the Governor, to be disbursed by 
him for the benefit of any volunteer companies which may 
hereafter organize and uniform; or be used in the event of 
auy emergency arising, which calls for the presence of troops ; 
the disposition made of such fund to'be reported to the Legis- 
lature at each session, and accompanied by proper vouchers. 


I would also call your attention to the fact that no authentic 
records are among the archives of the Territory relating to the 
Colorado volunteers who served during the war of the rebellion. 
As a matter of justice to these brave men full sets of muster- 
rolls should be procured and filed in the office of the Adjutant 
General. 

EDUCATION. 


The sehool law which was passed at the last session of the 
Legislature has to a great extent daswered the expectations of 
its friends. I refer you to the comprehensive report of the 
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‘Superintendent of Public Instruction for a detailed state- 
ment of its practical working. One objection which has been 
frequently urged against emigrating to Colorado with familics, 
has been the supposed want of sufficient educational facilities. 
You may gather from the report of the Territorial Superin- 
tendent that Colorado is at least as well, and probably better 
provided in this respect than most of the Western States; and 
although the system has been in operation but two years, it 
vives such promise of permanent uscfulness as has surprised 
its warmest advocates. Its success has so far conclusively 
demonstrated the fact that our people fully appreciate the 
benefits of a free school system. -As the Commissioners for 
some of the counties have neglected or refused to levy the 
school tax as provided by Jaw, I would recommend that an" 
act be passed imposing a fine, or such other penalty as your 
body may deem necessary, upon any County Commissioners 
who fail to carry out the provisions of the school law to its 
fullest extent. 1 would also recommend that the law be so 
amended as to provide for the apportionment of the school 
fund in proportion to the actual attendance of scholars at the 
different schools, and also that the Superintendent of Public 
Instruction be authorized to appoint County Superintendents 
wherever County Commissioners fail to fill vacancies. 


The Commissioners appointed by the Third section of An 
“Act to establish a School of Mines,” approved February 10, 
1870, have briefly reported to me that they have received 
from the Territorial Treasury the amount appropriated by said 
Act for the erection of a building, and that they have expended 
the same in the construction of a substantial edifice of brick 
which has not been entirely completed for want of funds to 
finish the same. It is partly occupied, however, by the 
Library, the Herbarium, and Cabinets for specimens in 
Natural History, together with the Philosophical Apparatus 
of the Institution. They also express a hope that T will com- 
mend the matter to the consideration of the Legislature, and 
suggest the propriety of a further appropriation for finishing 
the building and furnishing it with the proper apparatus. 
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I do not deem it advisable to recommend any further 
appropriation for this purpose until the Commissionas may 
have submitted some definite plan indicating the objects they 
have in view, accompanied by an estimate of the amount of 
money possibly required to carry out these objects. Without 
this the Legislature might be induced to make appropriations 
from year to year, which may not result in any definite good 
to the people of the Territory. 

I submit a copy of the report of these Commissioners with 
the other public documents forwarded to your body. 


1 
TERRITORIAL ASSAY OFFICL. 


The report of the Territorial Assaycer, herewith submitted, 
contains no statistics whatever in relation to the mining indus- 
tries of the country, but is confined simply to a statement of 
the business affairs of his office, and the number of assays 
made during the past two years. I have, however, obtained 
from the Director of the United States assay office at Denver, 
statistics showing the actual amount of gold and silver bullion 
passed through that office since my last message to the Legis- 
lature, and also the approximate amount produced by the 
different mines in the Territory and shipped through the ex- 
press companies and other sources to Europe and the East. 


Amount passed through the Mint... 6.0. ee ee e $2,124,698 25 
Amount produced from all other sources... .ccssseee ree - 6,213,800 To 
PO Acise: Pa) Sees 23 H S111150 


Which shows an increase in the mineral production of the 
Territory of about fifty per cent. over the years 1868-9. 
Throughout the whole mining region new discoveries arc 
being made almost daily. In many instances old mines, which 
had been abandoned for years, have been re-opened and are 
now successfully and profitably worked. New capital is 
coming into the country, and fiesh enterprises have been pro- 
jected for the smelting and reduction of our ores. The mining 
interests of the Territory are more prosperous than ever before ; 


` 
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the coming year will show an increase in productiveness, much 
larger than the increase during any year of the past; and the 
experience of the last two years has demonstrated the fact 
that our mineral wealth of coal, iron, gold, silver, copper and 
lead is not oso odo, by that of any other State or Territory in 
the Union. 

The development of our agricultural and other industrial 
interests has kept pace with the mining interests. I would 
suggest the propriety of offering small premiums for new 
cla-ses of products, and encouraging by every means in your 
power the work which has been commenced and so success- 
fully prosecuted, through the instrumentality of the Territo- 
rial Agricultural Society. While T would not recommend the 
appropriation of any large sums of money for this purpose, I 
yet believe that the future interests of the Territory would be 
subserved by the pursuit of a policy on the part of the Lex- 
islature which will encourage enterprising citizens to make 
such experiments as may result in the permanent advancement 
of the agricultural and mining interests of the Territory. 


LIBRARY, 


Previous to the appointment of the present Librarian the 
Public Library was one of the most discreditable institu! ions 
connected with the Territorial Government. It was composed 
apparently of a collection of almost everything xcept hooks. 
Since the present incumbent entered upon the discharge of his 
duties he has done much to make the Library at least partially 
respectable. At present +t comprises about two thousand two 
hundred volumes, composed mostly of that interesting class of 
literature found in Patent Office and Law Reports, Congres- 
sional Journals and Legislative Journals of the different 
States. The Librarian has entered upon his duties in the truc 
spirit of an officer who desires‘to discharge his obligations for 
the public good. I ask at your hands a careful consideration 
of the suggestions he offers, and would most carnestly 
recommend that an increased appropriation be made to be 
expended in the purchace of standard scientific and other 
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works. Itis better either to place the Library upon a basis 
that will censure its future public usefulness, or else abandon 
it altogether, Unless it is the intention of the Legislature to 
make it a permanent institution which will be creditable 
alike to the intelligence and liberality of the Territory, the 
present expenditure for its support had better be discontinued. — 


PENLTTENTIARY. 


In compliance with the provisions of an Act of Congress, 
approved January 10th, 1871, and also of an act of the 
Colorado Legislature, entitled “An Act relating to the, Peni- 
tentiary and persons convicted of crimes, and to provide 
therefor,” approved “February 11th, 1870, a contract was 
entered into between the government of the United States, 
represented by Mark A. Shaffenburg, United States Marshal, 
ou the. one part, and Edward M. McCook, Governor, James 
B. Thompson, Auditor, and Marmaduke Green, District At- 
torney of the Third Judicial District, Commissioners on 
behalf of the Territory, whieh provided for the mainte- 
nance and support, by the United States, of ail persuns con- 
victed of crime in said Territory and sentenced to imprison- 
ment in the Peniteutiary ; said support to be paid for at the 
vate of $7 per week for each person. This was the price 
fixed by the Attorney Genaal of the United States in 
his instructions to the Marshal, and no option was left the 
Commissioners on the part of the Territory but to enter into 
a contract for this sum. After this contract had been signed, 
Tissued my proclamation directing the removal to the Peni- 
tentiary of all persons senteaced to imprisonment therein for 
crimes against the Jaws of the Territory. There are now 
confined there twenty-one Territorial prisoners. I am unable 
to furnish the Legislature with any information as to the 
manner in which they are employed, their sanitary condition, _ 
or any other facts relating to them, as no report in that con- 
nection has been received by me from any source. I would 
recommend that hereafter the Commissioners be authorized to 
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make a thorough examination of the prison at least once a 
year. ` 

I would also call your attention to the fact that a specifie 
appropriation will be necessary for the amount already due 
to the government of the United States for the maintenance 
of prisoners, and also for the amount which will become duc 
during the next two years. 

In the appendix marked A, you will find the names of per 
sons pardoned by me since the last session of the Legislature, 
aud the reasons which influenced me in extending to them the 
executive clemency. 


3 


TERRITORIAL OFFICERS. 


ĮI would again call your attention to the fact that I regard 
the compensation of some of the Territorial officers as insuffi- 


| cient. Neither the Auditor nor the Treasurer receive a com- 


pensation at all proportionate to the responsibilitics they are 
called upon to assume, or the labor they are compelled to per- 
form. The fact that the Territory has been so well served by 
these officers is the best argument that can be advanced in 
favor of their being well paid. 

I would also request that some law be passed which will 
definitely confer upon the executive the power to remove offi- 
cers of his own appointment for any malfeasance or neglect of 
official duty. Although the law as it now stands may confer 
this power by implication, yet I would prefer that the inten- 
tion of the Legislature should be specifically expressed. 

I would also ask that the Legislature make an appropria- 
tion of a sufficient amount to enable me to employ a Clerk or 
Secretary, While Superintendent of Indian Affairs the Su- 
perintendent’s Clerk discharged the duties of Secretary to the 
Governor without any additional compensation. Since thei 
I have been compelled to employ a Clerk at my own personal 
expense. As the amount paid by mefor exceutive office rent, 
clerk hire, fuel, lights, stationery, and other contingent ex- 
penses, much more than exhausts not only the contingent fund 


- PUBLIC LIBRARY. 
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of $1,000 per annum allowed me by the government, but the 
most of my official salary, I feel justified in asking the Leg- 
islature for this appropriation; more particularly as the duties 
a Clerk would be called upon to perform are almost entirely 
for the benefit of tho Territory, and not of the General 
Government. i 


NEED FOR REFORM IN LEGISLATION. 


aL cursory examination of very many laws in force will con- 
vinee you that much of our Legislation is of a crude and ill 
digested character. I am fully aware that laws which have 
been for a considerable period in force, and attended with 
results that in the main have bean beneficient, should not be 
hastily changed; and yet I think that experience has demon- 
strated, and the public good requires, that certain alterations in 
what is known as the “ Practice Act” should be made, so that 
proceedings in our courts may be more simplified, expenses of 
litigation diminished and the trial of controversies be acceler- 
ated. It is a fact that will not be questioned, that in the 
matter of legal improvement we have not kept pace with 
Great Britain. We have all the harshness; all the technicality ; 
all the hair-splitting of the common law, without any of the 
reforms that have been grafted on it within the last fifty years 
in the country where it originated. Is it wise for us to 
jealously retain’all the errors that have been lopped off else- 
where, and reject all the improvements that have been adopted 
by others? Notwithstanding the boast that the common law 
is the perfection of reason, history records the fact that a 
British Parliament was compelled no less than twelve times to 
interpose statutes of amendment to the “ Practice” Act, in 
order to get rid of those subtle chicanes which crept into the 
proceedings of the courts of justice. 

The time was when this same common law, which is “the 
perfection of reason,” would not allow the prisoner to bring 
evidence against the witnesses of the crown. Under the same 
common law the witnesses of the prisoner were not allowed to 
be examined under oath, nor the prisoner on trial for his life 
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to be heard by counsel, although if the action were civil in its 
nature, and the amount involved did not exceed five shillings, 
he could summon witnesses and employ the ablest counsel. 
In England, happily, however, one piee of cruelty and folly 
has given way after another. 

Much money has been withheld from investment in Colo- 
rado, under the apprehension that here the law’s delays were 
so serious as to hinder the collection of debts. The difficulties, 
if any exist, are not found in the collection Jaws, but in the 
practice act. If an attorney files a declaration on a promis- 
sory note and happens ta omit some averment which the 
court deems material, the other’ party is entitled to a six 
month’s continuance. This is contrary to good reason and 
sound policy, and so long as these, facilities for obtaining de- 
lays exist, not only in the trial of moneyed actions, but in all 
others, the prosperity of the Territory will be retarded. 1 
would recommend that you pass an act providing that the 
court may, at any time in its discretion, and upon such terms 
as may be deemed proper for the furtherance of justice, direct 
the name of any party to be added to, or struck out of any 
pleading, or to correct any mistake in name, description or 
legal effect; any material allegation to be inserted, struck out 
or modified so as to conform the pleadings to the fact proved, 
when the amendment dovs not substantially effect the claim or 
defence; and to further provide that no amendment of any 
pleading shall entitle a party to a continuance, unless he file 
an affidavit distinctly showing in what respect the party 
asking for the continuance has bean prejudiced in his prepa- 
ration for trial by the amendment. Laws to this effect obtain 
in almost all the States of the Union, and have been followed 
by the most beneficial results, and now at a time when the 
bars of Pennsylvania and Kentucky, and the press of Illinois, 
are moving in the direction of legal reform, and brushing 
away the cobwebs that have grown so thickly around the 
eommon law, let Colorado move also to the front, and inaugu- 
rate and carry out those changes which will elevate in the 
publie esteem our legal practice, and make our courts temples, 
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where the highest considerations are not the subtle techni- 
calities of black letter lawyers, but the preservation and 
advancement of the rights of the people. 

Before quitting this subject, I desire to ask your attention 
to another topic of kindred character. The present law in 
reference to changes of venue should be substantially amended. 
As it now stands it offers too many sweeping opportunities for 
perjury and abuse. * All that is necessary for a party to do in 
order to obtain a change of venue, is to file an affidavit stating 
that, he believes he cannot obtain a fair trial; he is not re- 
quired to state any fact, but simply to give his naked belief, 
and on an affidavit of this character the court has no power 
to refuse the change. The judge may have knowledge that 
the affidavit is false, and that the application is made for 
delay, but he iS powerless in the premises ; he has no discretion 
whatever, as the statute is imperative. A person charged 
with crime and not desiring to be tried, may secure postpone- 
ment by swearing that he believes he cannot have a fair trial ; 
the court is compelled to send the case to some other county 
or district, and in the mean time the witnesses may be spirited 
away; the public forgets the offence ; the District Attorney is 


compelled to enter a nolle prosegui; the prisoner is discharged ; 


the law unvindicated, and justice made a farce and a mock- 


‘ery, Is it not time that this thing should be remedied? To 


suffer it to remain as now, is to place honest men at the mercy 
of knaves. 
THE GRAND JURY SYSTEM. 


For some time back a feeling has been steadily gaining 
strength in this country unfriendly to a continuance of the 
grand jury system. ‘The people are beginning to regard it a~ 
hostile to the spirit of our institutions, and are inquiring for 
asubstitute which, while it will be just as effective, will be 
much less expensive and less objectionable. At present, be- 
fore a man can be condemned of felony; twenty-four men 
must concur in pronouncing him guilty—twelve grand jurors 
must concur in finding a presentment, and twelve petit jurors 
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must agree in finding its truth before the accused can be 
punished. The method of the investigation as carried on by 
a Grand Jury is calculated to render it offensive and odious. 
Tt suggests too strongly the terrors of the Star Chamber and 
the Spanish Inquisition ; it is secret and one-sided. The 
law does not permit the witnesses for the accused to be present; 
in fact the jurors are sworn to keep secret their own counsel 
and that of their fellows, and. formerly itè was deemed felony 
for any of the Grand Jury to divulge the names of the persons 
whom they were about to present. Being armed with power 
co-extensive with the limits of the county, they can summon 
before them every citizen, and on mere suspicion rigorously 
inquire into the conduct of every man. It not unfrequently 
happens that individuals, actuated by pique, and eager to 
gratify personal animosity, prefer charges before this inquest ; 
the machinery of the law is put in motion, witnesses sum- 
moned, the investigation prosecuted, and a bill found; a trial 
in the District Court follows, and in very many, probably a 
majority of cases, the defendant is acquitted. The fact, however, 
that a Grand Jury has found a bill of indictment goes far 
towards convincing some, at least those who make the pre- 
sentment, that the accused is really guilty, and this belief is 
based on purely ex parte testimony. The further fact that a 
person’s conduct is undergoing, or has undergone investi- 
gation, is well calculated to impair his credit and destroy his 
standing among his fellows. Notwithstanding the stringency 
of the oath which witnesses and Grand Jurors are -required 
to take, the facts somehow, nearly always leak out ; parties are 
formed, and curb-stone discussions as to the probable guilt or 
innocence of the suspedted persons are diligently carried on, and 
you all know that discussions of this kind are, without ex- 
ception, fatal to the subject of them. 

Independent of these considerations there are others; first, 
the enormous expense. A Grand Jury consists generally of 
twenty-three members; they are entitled to so much per 
diem ; add to this the cost of witnesses and attendants, and at 
every term of court it reaches a respectable amount. Besides 
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is it not a serious hardship that busy tradesmen and indus- 
trious mechanics should be taken from their avocations and 
detained several days at a time upon an enquiry, which is 
followed generally by no useful results to the jurymen them- 
selves,or any person else. p 


ais a substitute for the Grand Jury system I would recom- 
mend the passage of a law authorizing and empowering the 
District Attorney in all cases of misdemeanor or minor 
offenses against the Territorial laws to file in court an inform- 
ation predicated on the affidavit of the prosecuting witness. 
This would attain every result now realized by an indictment. 
District Attorneys would thus be called upon to take a 
responsible part in the great judicial drama, and see justice 
administered in its purest and most enlightened form. Their 
action would be exposed to the searching scrutiny of their 
neighbors and the court, and a degree of care heretofore un- 
known will be induced in the institution of criminal proceed- 
“= ings; the number of very petty prosecutions will be decreased, 
and trial will be had in those “eases only where conviction is 
almost sure to follow the presentment of an information. We 
will by this act be relieved of the burdensome expenses inci- 
dent to the present system, and at the same time expedite the 
clearing of the criminal calendar. The legislation I would 
recommend is no new experiment. In Kansas some years 
ago they inaugurated this reform, and a movement in favor of 
its adoption is making headway in almost all the States. 

In this connection I would further recommend that in all 
preliminary examinations had before Justices of the Peace in 
criminal cases the Justice be required to reduce the evidence 
of witnesses to writing, and when so taken to certify the cor- 
rectness of the same and file it with the Clerk of the District 
Court, to be used in the future trial of the case, should the 
witnesses die or otherwise depart the Territory. 


THE DEFENDANT A WITNESS IN HIS OWN BEHALF. 


Reforms are said to consist not so much in doing something 
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new, as in undoing something old—not so much in the enact- 
ment of new laws, as in the repeal of old ones. Two years 
ago the Legislature with commendable wisdom abrogated the 
old common law rule which excluded parties in civil suits 
from testifying, and thereby allowed those who knew most 
about the case to impart their information to the court and 
jurors. The conservatism that invested this old rule with 
peculiar sanctity has vanished; and public opinion, which 
is always quick to appreciate salutary reform, isynow over- 
whelmingly in favor of the present practice. That the results 
of the change have been beneficial is evinced by the fact that 
it has greatly saved the ¢fme of the court and parties litigant ; 
has simplified the trial of causes; has discouraged dishonest 
litigation, and has promoted the development and elucidation 
of truth. The'time has come when, in my judgment, another 
forward step in the path of progress should be taken, and - 
when the defendant in criminal cases should be endowed with 
the same privileges with which those in civil cases are invested. 
This is certainly no new doctrine. In no civilized countries 
on the face of the globe, save those where the English language 
is spoken, is a prisoner accused of crime prohibited from testi- 
fying in his own behalf. In all countries except those which 
hoast the superior civilization of the Anglo Saxon race, the 
accused is allowed to submit to the tribunal before which he 
stands for trial, his own version, explanation or denial, and 
these are received, considered, and allowed such eredit as they 
are entitled to. 

So carly as 1859 theState of Maine, ever cager to reap the 
just advantages of true reform, passed an act enabling the 
defendant in any criminal prosecution for libel, nuisance, 
simple assault or assault and battery, to offer himself as a 
witness; and in 1863 the law as to the admission of testimony 
was further extended, and it was enacted that “in the trial of 
any indictments, complaints or other proceedings against per- 
sons charged with the commission of crimes or offences, the 
person so charged shall, at his own request, and not other- ` 
wise, be deemed a competent witness, the credit to be given to 
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his testimony being left solely to the jury, unda the instruc- 
tion of the court ;” and Chief Justice Appleto c of large 
experience and great legal erudition, speaking of ph changes 
effected by these enactments, says: “So far as Oy dur 
they are favorable to the ascertainment of the trij&—the 
great end for which judicial proceedings are institufylt I 
anticipate from them a greater certainty of correct ae 
criminal proceedings. The guilty will be less likely to escay 


diminished.” 'This reform so happily inaugurated in the State 
of Mainc, has met with a ready adoption in some of, the other 
States. It is to-day the rule in Michigan; and I believe also 
in California and New York, and why should it not be the 
rule here? One of the fundamental axioms of the law is 
that every party accused of crime shall be presumed innocent 
until his guilt is established by the judgment of his peers. 
With this cardinal doctrine forever flaming in our temples of 
justice we still persist in an inconsistant practice as heartless 
and cruel as ever disgraced a savage people. If a party is 
innocent until adjudged guilty, why seal up his lips? why 
deny to the accused the opportunity of explaining his conduct ? 
why brand him with the mark of infamy, and proclaim that 
simple accusation, shall work a forfeiture of all rights, and 
especially of that highest aud most sacred right—the vindica- 
tion of his character from aspersion and assault? You me 
ever ready and swift to hear from him a confession of guilt or 
any admission that redounds to his injury; why not also be 
willing to hear from him an avowal of his innocence? How 
often has it happened when two are jointly indicted for the 
same crime, that the prosecutor finding it impossible to con- 
vict cither, on extraneous evidence, proposes to one that if he 
will confess the crime and inculpate the other, he shall go 
free? The love of liberty and the hope of escape are too 
strong, either for his friendship or his nerves: he yields to the 
temptation ; recounts his evidence ; discloses all that the Public 
Prosecutor and the Jury are willing to accept as facts, and 
goes free, while his associate, more unfortunate, but not more 


t 
LS 
and the danger of the unjust conviction of the innocent will te) 


>. 
> 
2 


L 
-x 


< a — at a e > oa a e 


* 
+ 
x 


R @ a è 
ža 


22 daun, MESSAGE, : 1 
criminal, wears his life away in prison or loses it on the 
scaffold. - Did*xou ever hear of the prosecutor or the people, 
advising a, prosecuting witness to give testimony consistent 
with theyiinocence of himself or fellows, although in every 
word ail “detail that testimony should be true? Never! 
That jrould be an innovation on the “sacred common law” 


which for centuries, to the disgrace of civilization and outrage 


*.of"humanity, denied to the prisoner the benefit of conse; 
Cand which to this day padlocks his lips when life, liberty and 


honor are at stake. 


Ts there a citizen or lawyer who can read what is known as 
the Old State trials of England, without shuddering and dis- 
gust? And why? Because they are the black and dismal 
records of judicial despotism and legalized outrages ; because 
they represent a period in history when the cramped, nar- 
rowed, and fettered condition of the law stripped the accused 
of all rights and privileges, save those of being dumb on the 
trial and on the scaffold. Let us have the courage to shake 
off these relics of a cruel and barbarous age; let us strive to 
conform our legislation to those high dictates of humanity 
which best beanie an enlightened and christian people, and so 
act that our children, looking back upon our labors, will find 
but little to condemn and much to commend. 


Į sincerely trust that your honorable body will take carly 
action on this subject. 


T have sometimes thought that the ends of justice would be 
subserved if a majority.of a jury should be authorized to 
render verdicts in civil cases. The decisions of the majority 
govern in Corporations, Legislatures, Congress, and the Su- 
preme Court of the United States; and I have never yet 
heard any good reason assigned why the majority of a 
jury should not be permitted te make up the verdict in civil 
cases. Certain it is that as the law now stands, one obstinate 
or corrupt juror can prevent the signing of a verdict, and 
defeat the ends of justice. I simply eall your attention to 
this subject without making any special recommendation. 
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APPEALS FROM JUSTICES’ COURTS 


I am informed by those most competent to know that the 
manner of appeals from Justices’ Courts is one of the crying 
abuses of our judicial system. Two-thirds of all the appeals 
from these inferior tribunals are apparently taken for purposes 
of delay; the result is, that the dockets of the District 
Courts are burdened with a great number of small and unim- 
portant cases, and parties are compelled to incur great expense 
in taking witnesses there to await trial. I would therefore 
most urgently recommend the passage of an act requiring 
those who desire to take an appeal to file, as an indispensable 
preliminary to this step, an affidavit of merit; and to further 
swear that they have a good cause of action or defence, and" 
that the appeal is nut tiken for delay. Many of the abuses 
which now obtain could be corrected by the passage of a Cer- 
tiorari Jaw; eases would then go to the District Court in 
much the same manner as they now reach the Supreme 
Court. They would-be heard on the record; the attendance 
of witnesses would be dispensed with, and the judge could 
dispose of them rapidly. The interests of suitors would, in 
my judgment, be greatly subserved by a measure of this kind. 

Another evil greatly complained of by the courts, and 
which I believe requires correction, is the exemption from 
jury service because of membership in Fire Companies. The 
number of our “gallant firemen” has become so great that 
the character of our juries is said to be materially deterio- 
rating; consequently I would suggest, either that the law 
granting this exemption be repealed, or the number of fire- 
men be limited so that a few men may left who are really 
- competent for jury service. | 


MISCELLANEOUS. 


During the last session of the Legislature, fifty-one general - 
laws, twenty-three private acts, and fourteen memorials and 
joint resolutions passed that body and were approved by me. 
Of this number, thirty-seven general laws, fifteen private acts, 


NE ee Ea 


24 GOVERNOR'S atiesAGË. 


and nine meniorials and resolutions were not presented for my 
signature until the last night of the session. Some of the 
more important, such as the revenue and school laws, were 
only placed in my hands within a few minutes of the time 
fixed for adjournment ; thus compelling me to approve these 
acts without a thorough examinaticn, or else leave the Terri- 
tory during the next two years without either revenue or 
schools. 

I most respectfully submit that a mass of enrolled bills, 
which in print makes 176 closely printed pages, cannot be 
satisfactorily examined in an hour or two, even by a Terri- 
toral Governor; neither do I believe that bills hurried through 
during the last impatient hours of an expiring session are 
alway» of a character to bear the close scrutiny of the people. 


I hope that you, gentlemen, may be able to complete the 
more important part of your Legislative labors some days 
betore the time fixed by law for your adjournment. 

I recommend the repeal of the first and second sections of 
“An Act to amend Chapter 22 of the Revised Statutes of 
Colorado Territory, entitled An Act Concerning Criminal 
Jurisprudence.” Approved February 11, 1870. 

I would also recommend the passage of a law which will 
protect our people against further losses from irresponsible 
insurance companies, The amount of premiums paid insp- 
ance companies during the past year by the people of 
Arapahoe County alone, reaches the sum of $139,950. I have 
not ascertained the amount paid by other portions of the 
Territory; neither can $ learn what proportion of this money 
was paid into the treasuries of companies which have since 
failed, but the sum is large. Some provision can be made by 
which” insurance companies doing business here will be 
required to deposit with the Territor y such securities as will 
guarantee to our citizens the payment of any losses for whieh 
those companies may become liable in the future. This, I 
believe, is the law in nearly every State of the Union. . 

L recommend the repeal of section sixty-one of the revenue 
law, approved February 11, 1870,which makes taxes delinquent 
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the nrar of January each year, and adds a penalty of twenty- 
five per cent. for non-payment. This penalty is excessive. 
In fact, all the penalties imposed by this revenue law are 
exceptionally severe. 

I think the time for payment of taxes should be extended to 
the-Ist of March. Their collection is now enforced at a period 
of the year when great scarcity of money prevails among all 
classes except the wealthiest, and during the time elasping 
between the Ist of January and the Ist of March, this tax 
money might as well bein the pockets of the people as in the 
vaults of the County and Territorial Treasurers. Tt belongs 
tv the people anyhow, and if suffering, or even inconvenience 
is caused by forcing them to pay it at this particular time of 
the vear, I think it the duty of the Legislature to afford all 
the relief in their pober. 

The appropriation made by the last Legislature for the 
purpose of encouraging agriculture by artesian irrigation, has 
not been expended. The reasons for this are explained in the 
report of the Board provided for by said act E 

Before closing my message I desire to say a word ìn favor 
of protecting our game—birds, beasts, and fishes, all of which 
are being wantonly destroyed, both in and out of season ; and 
unless some law is passed inflicting such severe penalties as will 
-© stop this useless and pitiless destrnetion, the buifalo, elk, deer, 

antelope and trout will soon become extinet, and Colorado be 

robbed of one among the many attractions she to-day possesses. 

I have heard persons who oppose the passage of a game law, say 

that such an enactment would be useless because the savages 

would slaughter the game thas protected. But this assertion 
is not borne out by facts; on the contrary, the Indian entirely 
lacks in this one particular, the wasteful cruelty and unsports- 
manlike attributes which seem to characterize the-professional 
hunter, and the orthodox tourist 

Į trust that every member of vour honorable body will 
concur with me in the hope that the next Legislative Assem- 
bly which meets at the Capitol of Colorado may represent the 
people of a sovereign State: and should such be vour senti- 
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ment I recommend that it be embodied in a proper memorial, 
and torwarded to our Territorial Delegate for presentation to 
the Congress of the United States, 

I hope your session will be a harmonious and useful one, 
and assure vor thit I will eo-operate with vour body in 
“every Lbir, to establish the present, and build up the future 
prosperity of the Territory. 

~ EDWARD M. MeCOOK. 


APPENDIX, 


John Schelper, sentenced to Imprisonment for eighteen 
months for areny at Novembr term, 1868, of District Court 
of Gilpin Co miv,  Perdoned May 24th, 1870, a few days 
before expiration of term, on petition of the Sheriff and 
influential citizens of the County. 

Jose Sylvester Raymond, sentenced at July term, 1870, of 
Distrier Court of Las Animas county, to one year imprison- 
ment for larceny. Pardoned September Ist, 1870, on repre- 
sensation mvle by the District Attorney, anl petition signed 
by more than two hundred citizens of the county. 

W. EL. Bamet, sent-nead at D -eomber term, 1870, of Dis- 
trict Court, Weld county, to one year imprisonment in county 
jail tor iaresay.  Pardoned April 5th, 1871, on petition of 
District Judge, and Attorney and proseeuting: witnesses 

Victor Gonzales. sentenged at December term of District 
Court of Pucblo county to one year imprisonment in county 
jail for attempt ta commit rape. Pardoned May 6, 1871, on 
petition of Distriet Judge and Attorney, and several hundred 
citizens of the county. 

William Howe, sentenced at: November Term, 1870, of 
Distriet Court of Gilpin County, to one year imprisonment 
for laveeny. Pardoned May 29,1871, on petition of District 
Judge, Attorney, Sheriff, Foreman of Grand Jury and many 
influential citizens of the County. 


